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The Honorable John R. Hickman
Friday, May 22, 2009
3:00 p.m.

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

KEVIN DOLAN and & class of similadly )
situated individuals, ) NO. 06-2-04611-6
)
Plaintiffs, ) ' .
)  FINDINGS OF FACT AND
V. ) CONCLUSIONS OF LAW
) ' .
KING COUNTY, a political subdivision of ) <
the State of Washington, )
' . )
Defendant, )
)
'NATURE OF THE CASK

The plaintiff Kevin Dolan is a King County public defense attorney. He brought this class
action lawsuit against King County on behalf of the lawyers and the staff of the King County
Public Defense Agencies. The Court certified a class defined as:

All W-2 employees of the King County public defender agencies and any former or
predecessor King County public defender agencies who work or have worked for
one of the King County public defender agencies within three years of the filing of

this lawsuit. ,
Dolan and the class (collectively, plaintiffs) contend that King County breached its duty to enroll
them in the Public Employees Retirement System (PERS) and failed to make the requixed PERS

[N

contrihutions tq the Department of Retirement Systers (DRS). Kl l}\f GW"T’)/ d@m
- lal Ty apy fwved Tha'l ?)ﬁ«.u AL 10 ('fmansc wole Aue.
The parties agreed on the procedure and the Court thus ordered that this class action would
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be addressed in phases, first liability and latey, if liability is found, relief will be addressed in the

second phase. The parties and the Court agreed that the liability phase would be addressed by
crogs~-motions for summary judg:neﬁt and, if liability could not be determined an these motions,
the case would be fried by the Court. |

The parties filed cross-motions for summary judgmenf on liability supported by written
evidence in the form of deposition testimony and exhibits, and declarations and exhibits. The
Court denied the parties’ cross-motions because material facts were in dispute.

The parties filed a joint motion for recqnsideration or altematjvely for the Court to try the
liability phase of the case on the evidence submitted by the parties in support of summary
judgment. The Court denied reconsidefation, but agreed to try the case on the cidsﬁné summary
judgment record, aé requested by the parties.

In this trial on the record, the Court reviewed a very large and comprehensive body of
evidence, eonsisting of about 6,000 pages of testimony aﬁd exhibits. The County submitted about |
1,400 pages of deposition testimony from 11 witnesses and declarations from l7 witnesses. Those |
depositions and declarations incorporated about 2,700 pages of éxhibits. The plaintiffs submifted
declarations for 10 witnesses with nearly 2,000 pages of exkibits. |

The Court heard oaniﬁg statements on November 3', 2008 and closing argument on
November 10, 2008. The claim tried by the Court is whether plaintiffs are King County
employees u&thm the méaning of PBRS . The Court issued a written decision on February 9, 2009,
finding that plaintiffs are King County employees for the pufpose of the PERS statute.

The Court is ﬁow- issuing findings of fact and conclusions of law under CR 52(2)(1) and
CR 65(d) to set forth the material facts on which the February 9, 2009 decision and the permanent
injunction are based. |

FINDINGS OF FACT

1. King County has a mandatory constitutional and statutory duty to provide indigent

defense. The four King County public defense agencies — The Defender Association (TDA),
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Associated Counsel for the Accused (ACA), Society of Counsel Representing Accused Persons

(SCRAP), and Northwest Defenders Association (NDA) — all perform this governmental function

for King County.
2. The agencies receive all or nearly all of their funding from King Counfy.
3. The public defense agencies were effectively created by the government to serve

the government in providing indigent legal representation. They were organizéd as nonprofit
corporations with the limited purpose of providing indigent public defense because the County
required them to be nonprofit corporations with that limited purpose.

4. ~ After Gi-deon V. Waz‘nwrigﬁt, 372 U.S. 335 (1963), TDA was created as a nonprofit
corporation in 1969 to organize indiéent public defense by the City of Seattle and the federal

government through the federal Model City program. 1970 King-Gounty-took-overthe .

County-duty. Initially, TDA was the County’s sole public defense agency.

5. ACA. was established as a King County public defense agency in 1973, and started
providing public defénse services that year.

6. SCRAP was created m 1976, at the County’s request, to provide fepresentaﬁon in
juvenile cases and it started providing those sexvices in 1976.

7. NDA was created for the County during the County’s 1987 budget process,to~

aminority-run-fimp<Rather; NDA was added as a public defense agency by the County in 1987,
during the County’s budgetary process for the 1988 budget. The Couﬁty then assigned cases to

NDA in 1988, cases that the County would have otherwise assigned to the other agencies.

8. King County’s public defense system is unique in the pation and the quality of
King County’s public defense has been highly praised. The King County Public Defender is a
County officer, V. David Ho&affer. He is an attorney and is the head of the King County Office
of the Public Defender (O?D) (formerly called the King County Office of Public Defense). OPD
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screens individuals for financial eligibility for appointed counse] and assigns the cases to one of.

King County’s four public defense agencies. OPD is a division within a County department, the

| Department of Community and Human Services, which is part of the Executive Branch.

9. The County exerts control over the agencies through its allocation of cases and
assignment of cases to the public defense agencies. ‘

10.  The County assigns cases to one of the agencies, unless ﬂiey have a disqualifying
conflict of interest, in which instance the case is assigned to one of the attorneys in private practice
on the County’s panel of éuomeys to represent indigent defendants. An agency cannot refuse a
case assigned to it by the Cqunty unless it has a disqualifying conflict of interest. A panel
attorney, in contrast, can refuse a case. A defendant cannot choose which public defense agency
will provide representation.

11.  The County assigns cases to each agency based on the 1.ypc of case and the market
share (percentage of cases) the County allocates to ;:ach agency for that type of case, e.2., feloniés,,

district court misdemeanors, juvenile cases, involuntary treatment, etc. Each year the County tells

each agency how many cases it will get in each area.
Lallocations.
12.  The County has changed these allocations somewhat over time. For example,

13.  Similarly, after NDA lost its Seéttle misdemeanor caseloads because the County no
longer contracted for the Seattle Municipal Court, the County took six attomey caseloacis from
SCRAP, ACA, and TDA and assigned them to NDA tovkeep it caseloads up. The agencies losing
thdse six attomeﬁr caseloads protested, but the County made the change anyway..

14. The County-assigned percentages for each public defense agency is determined in

BENDICH, STOBAUGH & STRONG, P.C.
Aftorneys at Law
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the County’s annual budget process for County departments, divisions and agencies. After the
budget is adopted, the types of cases and the percentage each agency will receive is stated in the
Copnty’s contract with each agency. .

15. . The County also assigns certain court calendars or defense functions to particular
agencies, e.g. arraignments, domestic violence, out of custody, SRA modifications, etc. This also
oceurs as part of the County budget process and is later stated in the annual contracts.

16.  The King County Superior Court operates out of three courthouses: the main
courthouse in Seattle (KCCH); the'Regional Justice Center in Xent (RJC), and the Juvenile Court
in Seattle. The County also has several district courts. The County decides which agencies will
handle cases in which court and how many cases each agency wiil have in that court. The County
has changed.these.assignments somewhat ovef time, and added TDA to join SCRAP and NDA to
perform work at the RIC. ,

17 Thg County also exercises control through its annual budget px_récess. This budget
process for the p\;blic defcﬁse agencies is really no different than for any other public agency that
submité a budget to the Executive and/or County Council. In fact, starﬁng around at least 1989,
the County used the same budget method for the public defense agencies that it uses for other
County departments, agencies aﬁd divisions.

18.  Each year OPD sent each public defense agency a proposed detailed line-item
budget based con the prcviou§ year’s actual expenditures. The public defense agencies submitted
to OPD their anticipated costs — based on last year’s actual costs — in the detailed line-item areas,
including listing the salaries and benefits for each public defense attorney and staff, If there were
ma‘ndatory increases (such as increased caseload, new case a:éas‘, increases in rent, etc.), these

costs were adq.ed by the County: If the County was undergoing a budgetary shortfall, OPD, like

every other County agency, would be given a percentage reducti iova e g ion
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County monthly expenditure reports tracking the line items in the approved budget incorporated in
the contract and quarterly position salary reports tracking each attormey’s salary and each staff

member’s salary as it had been approved in the County budget and incorporated into the contract.

23.

four public defense agencies is determined by the County each year in the County’s budget for the
next year, e.g.; the 2008 budget adopted in 2007 determines the 2008 funding for each public
defense agency. After the budget is approved, the County contracts with each. of the public

defense agencies for the next year. The contract amount is based on the County-approved budget.

24,

County has the agencies sign a one-page County form called “Intent to Contract,” which allows
public defense services to continue without a contract by following the County-approved budget
for each agency. Sometimes the actual contract is not effective until after the end of the year it

covers or until a substantial portion of the contract year has passed.
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25.  The County also exercises control and acts like an employer by setting pay rates
and job classifications and by monitoring the agencies to assure that they adhere to these
requirements. King County determines the salary for public defense attomeys to provide parity in
salaries between public defense attoreys and deputy prosecuting attorneys. The County uses the
“Kenny scale” for public defense attorneys ﬁnd deputy prosecuting attorneys. The Kenny scale
was developed by the County as a result of & stﬁdy that the County commissioned. The County
commissioned the Kenny Group to study prosecutors and public defenders, classify their
positions, and establish pay classifications with pay parity for public defenders with prosecutors.
The study did not address benefits, only base salary.

26.  The Kenny study developed job descriptions, education and experience
reéuirements for each attorney classification, both prosecutors and public defenders. It also

established a salary schedule — called the “Kenny scale” — with pay steps for each classification

providing pay parity for prosecutors and public defenders.

27.  TheKenny salary scale was adopted by the County Council in Ordinance 9221 in

111989. The County Council required pay parity for public defense attorneys with prosecutors,

using the Kenny scale and a&omey classifications. After the County Council adopted the Kenny
scale, the County incorporated it into the County-approved budget for each agency and
incorporated the scale directly into its annual conf:écts with the agencies.” The County updates the
scale each year and includes the cost of living increase given to County employees. The Kenny
scale has been used by the County for over 18 years and is still in effect.

28. | The County monitored the agencies to assure that they complied with the K«mny |

scale and they provided the'plaintiffs with the same cost of living adjustment that the County

 provided to other County employees, including prosecutors.

29.  King County directed the Kenny group to conduct a similar study and classification
of public defense agency staff, which was completed in 1990. The Kenny Group reclassiﬁed- the

public defense agency staff and set their base pay so that it would be raised to be comparable to
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1 |i County employees performing similar work. The County Council did not adopt the pay pén'ty for
2 || public defense staff at that time. County budgets for the agencies thus did not provide enough
3 || money to have pay parity for the non-lawyer defense staff with their counterparts in the

4 || prosecutor’s office or other parts of the County.

9
10 31 | In 1999, King County completed an intermal study classifying the public defense
1y ||2gency staff and determining the rate of pay for the classifications. The County appropriated
1 additional funds to move toward i)ay parity for staff, and County budget and contracts with t}?c
" public defense agencies incorporated these changes.
“ 32. The County also effectively controlled benefits through budgets and contracts. The
y County-approved budgets each year for the County public defense agencies included line items for
“benefits” for the lawyers and the staff. The County characterized “employee benefits” as
5 including mandatory employer taxes, e.g., FICA, FUT A, worker’s compensation, and
v unemployment. Thus, the amount lset by the County for employee benefits other than employment
. taxes was actually lower than stated in the budgets. The actual employee benefit finds that the
B County provided the agencies is almost entirely used for health insurance premiums. Some
20 agencies were able to sometimes to make a small retirement contnbutlon to the agencjes’
2 retirement plans if they had some left-over savings at the end of the year, beyond what the County
22 required for reserves.
2 33.  The County’s contention that the public defense agencies can manage their own
24

monies as they see fit, including developing 401 (k) plans or something similar, is illusory when,

2 despite their requests, they were not provided the funds to adequately establish a pension plan
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1 || similar o PERS. The benefits the County funded did not provide parity with County employees,
2 || such as employees of the Prosecutor’s Office. With the funds provided by the County the

3 agenciés could not afford to fund a defined benefit plan such as PERS. Instead, the agencies

4 || established retirernent savings plans, into which employees could make tax-deferred retirement

5 || contributions from their own pay. These self-directed employee-funded plans are not corpareble
¢ || to a PERS-type defined benefit plan. | |

7 34.  The County’s monetary control through the budget pro.cess, reservation of éowers

to audit and ultimately dismember a public defepse agency, and the County’s authority to allocate

cases among the agencies gives the County control over the public defense agencies and plaintiffs.
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39.  Because County funding was SCRAP’s sale source of income and without the
County contract SCRAP would cease to exist (as Bastside had), SCRAP complied with the
County’s demands. SCRAP made the. County-required changes to its management, membership
and Board of Directors, amended its Bylaws, submitted Robert Nickels® employment contract and

its leases to the County for approval, and complied. with the County’s additional conditions.

41.  The County then-audited NDA. The audit found in addition to leasing an office

without County permission, NDA had set up a for-profit affiliate using a portion of its savings and
it did not have a working board. NDA replaced its board, its for-profit affiliate returned the funds
to NDA, and NDA ended its affiliation with the for-profit group.

42.  The County decided that NDA’s response was not adequate and in August 2002 the -
County filed suit against NDA and asked the court to place the agency under the control of a
receiver. The County’s complaint summarized the audit, alleged that NDA was still incorrectly
organized because the new Board of Directors was improperly appointed by NDA management,

and asserted that NDA had breached its contract with the County. The County sought the removal
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1 1| of NDA’s Board of Directors and management, appointment of a receiver, and restitution of funds
'2 }| “misappropriated or mismanaged” by NDA’s management, or altematively dissolution of NDA

3. || and return of any funds held by NDA to the County.

4 43.  NDA defended on the basis of its independent contractor status stated in the

5 || parties’ annual contract. NDA and individual defendants argued that the County had no standing
¢ ||or any legal basis for seeking a receivership and removal of NDA managers and directors since

» {|NDA was only a contractor with the County and there was currently no contract.

10

. QCHS has not notified NDA that it intends to terminate any contract withf
! NDA at this time. However, based upon NDA's “response” to the audit repopt’and
the fact that WDA has failed to cure any of the issues identified therein, DCHIS has

2 determined thatit will not continue to fund NDA after expiration of the Staternent
13 of Intent on Decexpber 31, 2002, unless a receiver is appointed. hérmore, at
such time, in accordence with the provisions of the Contract, DCHZ will demand
14 that NDA remit the balance of its reserves to DCHS and to the gftent permitted by
the applicable courts, withdraw from all cases assigned to it by OPD. '
15
Pursuant to Section 280.040 of the King CountyCode, DCHS may contract
16 only with nonprofit corporationd\formed for the specific purpose of rendering legal
services to persons eligible for replesentation thropgh OPD. Ihave attached a true
17 and correct copy of KCC 2.60.040 as\Ngxhibit 3,/Thus, if NDA is engaged in
sl providing in any other form of legal repXsentation — whether for profit or pro
beno — DCHS is prohibited by law from catinuing to fund NDA.
19 NDA’s governing instrument ofiginall) only contemplated indigent
defense. The King County Code dpés not permuhNDCHS to contract with an agency
20 involved in anything besides publc defense.
21 ¥ % %
All of the funds cpzrently held in reserve by NDANn fact all of NDA’s
22 funds in general, are fyrfds paid by the taxpayers via DCHS ¥Qr the sole purpose of
indigent defense. Ay funds that NDA has maintained in reserxg by mandate of the
23 Contract, or by virfue of its management’s under-staffing cases to\un the agency at
a profit, constigdte a charitable trust fund to be held for the benefit okhe King
24 County taxpdying public.... [Footnotes and record citations omitted.]
25 DCHS will not deal with NDA’s current, hand picked “board members.”
We.did not discover that NDA did not have a Board of Directors or that McK»
FINDINGS OF FACT & CONCLUSIONS OF LAW - 11 BENDICH, STOBAUGH & STRONG, P.C.
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1 and Mills had selected their own members until the audit. Before such discovery,
, DA had represented to DCHS that it had a lawfully constituted Board.
If Mills has engaged in a practice of family law in Pierce County wiile in
3 the employ of NDA as its Deputy Director, this would be inappropriate e¥en if
4 _done on Apro bono basis. While the clients may have not paid for his §ifne or
services, DIGHS did as it was then paying his salary as an employee ¢of NDA.
5 DCHS will nd&¢ underwrite Mills® or any other NDA attormey’s “prg’bono”
activities in othyy courts. DCHS pays NDA’s employees to undertake indigent
6 defense in cases asgigned by OPD in King County and the City/of Seattle. DCHS

will not provide furi{s to NDA so that it may engage in otheylegal representation in
7 other counties and migicipalities. NDA cannot use publicfunds paid by DCHS for ,
the benefit of King Couxty taxpayers in this manuer. '

8§ .
If NDA asserts that Wge reserves it is holding #an be used by it for any
S purpose, DCS would object. Yhe use of those reseplves is restricted to indigent _
defense of OPD-assigned casesynd may only befised for such purposes [Emphasis
10 in original; paragraph numbers dejeted.] W
Iy 45.  The County also took the posi ion i the NDA litigation that the agency’s reserves

12 1| belonged to the County, not to the agency:

13 DCHS has never agreed any/ surplus® of funds paid under Contract for the
representation of indigents may bekept by NDX to use for any purposes for which

14 it sees fit. The first page of the Lontract provides), “any and all funds provided

5 ~ pursuant ta this Contract are pfovided for the sole prgpose of provision of legal
services to indigent clients #f the Agency [NDA] [emghasis by County].” DCHS

16 has an interest in that resgfve — the money is for indigents, not for NDA’s
expansion. DCHS’ intgfest entitles it to a receiver. )

17 " DCHS’ rightfo NDA’s funds, both operating and resgve, is further secured
in Section XIILE ¢f the Contract which provides that in the evispt DCHS terminates

18 the contract becziise of the “misappropriation of funds™ or “fisca _

19 mismanagemedt,” NDA “shal] retun to the County those funds, unexpended or
misapproprigted, which, at the time of termination, have been paid toxbe Agency

20 (|- [NDA] bythe County.” “Misappropriation of Funds” is defined under£xhibit V to
the Conjfact as “the appropriation of funds received pursuant to this Contxact for

21 purpgges other than those sanctioned by this Contract.” Id.

- - Inits response to the audit, NDA admitted it paid funds received undehthe
Contract for sexvices rendered to or on behalf of The Law Group PLLC (“TLG™

2 46.  The trial court granted the County’s motion for appointment of a receiver, and on

24

the County’s motion appointed Jeffery Robinson, an experienced criminal defense attorney, as

25 || receiver. The County had solicited Robinson to be the receiver before bringing suit.
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47.

Before he sought court approval, Robinson sought King County’s approval, because if the County
did not approve his actions, it would not contract with NDA, thereby ending its existence.
Robinson thus sought the County’s approval of Eileen Parley as the Executive Director of NDA

before he appointed her and obtained court approval for the appointment.

49.

Material Breach, triggering the County’s corrective action procedures. The Notice said that NDA
had breached its contract and the contract would be terminated if NDA did not reredy the breach,

thereby ending NDA’s existence since the County was its sole source of funds.

50.

a receiver, and required that the receiver restructure NDA. to the County’s satisfaction. The
County required NDA to discharge the two lawyers wha had been directing and managing NDA
(which Robinson bad already done), obtain new bbz{rd members that were satisfactory to the
County, terminate or renegotiate its‘two leases, write and adopt new Bylaws and Articles of

Incorporation, review financial records for possible inappropriate expenditures, obtain

reimbursements of any such expenditures and write new employee policies and procedures.

52.  King County required that the receiver amend the NDA bylaws and articles of
FINDINGS OF FACT & CONCLUSIONS OF LAW - 13 BENDICH, STOBAUGH & STRONG, P.C.
Attorneys at Lew

\Dolan\Pleadings\Findi ons3 4 _
_’“\Pl ings\FindingeConclusions3.doc 701 FIFTH AVENUE, SUITE 6550

Robinson sought court approval for almost every action that he took as recciver.

Shortly after the receiver was appointed, King County sent NDA a Notice of

The notice repeated the grounds on which King County had sought appointment of

SEATTLE, WASHINGTON 93104 .
(206) 622-3638




JUN/02/2009/TUE 12:30 P PC Superior Court FAY No. 253-798-2302 F.0LB

10

11

12

13

14

15

16
17
18
19
20
21
22

23

25

incorporation to limit its activities to only public defense.

NDA’s Board of Directors adopt the King County Code of Ethics, and that NDA also include it in
NDA’s Employee Handbook and provide a copy to each NDA employee. NRA-also-rowrete-its

54.  The County contends that the agencies are nevertheless “independent contractors™

as stated in the contracts. The County points to the fact that the agencies are organized as
nonprofit corporations with articles of incorporation, bylaws, board of directors, who hold
meetings, create minutes for these méctings, as proving their independent contractor status. The
County also points to the fact that the agencies file IRS form 990s (a form used by nonprofit |
cofpo'rations to repoi't their yearly income and oﬁpenscs) and form 5500s (a form used to report
their expenditures for employee benefit plans) show that the agencies are “independent
contractors.” These forms, however, are not binding and show only that the agencies are
organized as nonprofit corporations, not that they are independent contractors, and the Court finds,
based on the evidence, that the agencies are not independent contractors for purposes of this
litigation due to many restrictions and controls placed on them by the County. They are the
functional equivalent of a Couxity agehcy or subagency and/or elter ego of the County.

55. A true independent contractor, .for example, would not need permission to obtain an
office lease. King County required the public defense agencies to submit office leases to the
County for approval prior to signing. In fact, the County brought a receivership case against NDA
and used its corrective action procedures to require NDA. reorganization in part because NDA
leased office space after the County disapproved of that lease. |

56.  The County assigns the cases and determines the market share (percentage of cases)

FINDINGS OF FACT & CONCLUSIONS QF LAW - 14 BENDICH, STOBAUGH & STRONG, P.C.

\Dolan\Pleadings\FindingsConclusions3.doc 701 F1 Fr’:‘_‘u:cgf uﬂE‘ '-;G’rr € 8550

SEATTLE, WASHINGTON 98104
(206) 622-3536




JUN/02/72009/TUE 12:30 PM PC Superior Court FAX No. 253-798-2302 F. 013

10

11

12

13

14

15

16

17

18
19
2
21
22
23
24

25

that each agency receives. There is no competition among the agencies for cases or market shares.
The County also does not allow the public defense attorneys to do other work, for pay or pro bono,
except with its permission, as is shown by its action against NDA. The public defepse attomeys
are required by the County to perform their services persona]ly. They cannot subcontract their
work and neither can the staff. The County also does not allow the agencies to subcontract the
defense work except with County permission and no such permission has ever been granted. A
true independent contractor would not have these restrictions. | . |

57.  The County restricts the agencies to being nonpréﬁt corporations with the limited
purposes of providing indigent public defense. It prohibits them from contracting with anyone
except another public agency or municipal government for public defense or public defense
related work. A true independent contractor w__oﬁld be able to contract for sources of revenue other
than indigent public defense (e.g., represent retained clients or provide services to private clients
on a sliding scale or develop some source of revenue other than criminal defense). |

58.  The County also restricts the agencies from having any affiliated entities, either
nonprofit or for-profit. A true independent contractor would not be so restricted. In fact, the
County put NDA into receiv'e‘rship and required it to be reorganized in part because it had created
a for-i)roﬁt affiliate.

59.  The County assigns some criminal cases to attorneys in private practice who are
selected by the County to be its Assigned Counsel Panel. These attorneys are genuine
independent contractors. The County treats the Assigned Counsel Panel Attorneys and the public
defense agencies and public defense attorneys differently. The County does not have control over
the Panel Attomeyé. It just assigns them a case which they can accept or reject. In coptrast, the
County exercises a great deal of control ﬁver the public defense agencies and plaintiffs.

60.  These Counfy restrictions assure that the agencies’ sole (or virtually sole) source of
rcveﬁue is from the County for indigent public defense. Because the County provides all (or

neaxly all) their revenue, the agencies lack any ability to engage in rheaningﬁﬂ arms’-length
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bargaining with the County about the essential terms, such as benefits, because their only
alternative to acquiescing in the County’s demands is to end their existence.

61.  Adthough f}ﬁe board of directors for each agencsz approves the County’s contract
However=

| with the agency, thic-approvel-is-just-a-matteroffomm. \The agencies have ho ability to negotia

the essential contract terms. The actual contract price is predetermined by the County’s budget
process the year before the contract, and is not a negoﬁafed item. The County contract is then
offered on a take-it-or-leave basis. The agéncies have no power or ability to reject the County’s
take—it-or-leave offers because their existence depends solely on County funding and the County
prevents them from having any other source of revenue.

62.  The 2003 contract “negotiation” is illustrative. The County had the agencies sign

its “intent to contract” forms for 2003 incorporating the budgeted amount for each agency

gpproved in 2002, Eventually the County gave the agencies a proposed 2003 contract. The
agencies and their board of directors strongly objected to the County’s proposed contract. It
contained numerous new detailed provisions to which the agencies objected, including termination
without cause and inspection 6f all client files by the Public Defender, which the agencies thought
violated ethical rules because the four agencies the Public Defender supervised have clients with
conflicting interests. The directors of the agencies and board members met with the County
officials, including the Public Defender and head of thevDepamnent, Ms. MacLean, but the
County would not agree to remove the offending provisions. mm%mpﬂobmsém

inates. The agencies’ boards decided not to

sign the contract, but the County told the agencies in September 2003 they either signed the
contract as is or the County would terminate their contracts. The boards and executive directors
then reluctantly signed the contract because otherwise their agencies would cease to exist.

63.  Although the organizatiopal structure of the public defense agencies appears to

show they are independent organizations, the substance of their relationship with King County
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shows the agencies lack genuine independence. They are not independent contractors.
- 64. . The County also contends that for purposes of PERS it cannot be an employer of
the plaintiffs and the plaintiffs cannot be County employees because it does not exercise day-to-
day control over either the agencies or the plaintiffs. The Count finds that day-to-day control is

not critical here for several reasons.

66.  The public defense agencies have significant, but not complete, control over their

day-to-day operational matters. The day-to-day control exercised by the publiﬁ defense agencies
genefally includes hiring, internal structure of the agency, work assignments and promotions,
setting of vacation schedules and most interal discipline, and management of funds provided by
the County within the constraints of the County approved budget and contract.

67.  This type of independence in day-to-day control over operations is normal for
recognized units of King County government and it does not distinguish the public defense -
agencies from other County agencies. The Court finds compelling the testimony of Ricardo Cruz,
the former director of King County’s Office of Human Resource Management.

68.  Cruz explained that the items of “independence” in operations relied on by the
County as provin_g that the agencies were “indepéndcnt contractors,” including who to interview -
fbr a job, questions to ask potential hires, the decision of hiring and/or promoting, appointment of
supervisors, decisions regarding internal structure, reorganization and assignment of work duties,
were also in fact normal for recognized units of county governunent. He testified that becaﬁsé of
the decentralization for personne] matters within King County government, the actual County
agency departments and divisions operate with little significant difference from the public defense

organjzations, including the fact that there is nothing wique about two of the public defense
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73.  The difference between Pierce County’s Department of Assigned Counsel and the -

King County public defense agencies is 2 matter of corporate form because the public defense
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agencies are incorporated as nonprofits, while Pierce County’s Department of Assigned Counsel is

a recognized unit of County government.

5. Essentially the public defense agencies perform administrative functions foi the

County, managing public defense for King County in the same manner as other agencies that are

officially part of County government, e.g., Department of Assigned Counsel in Pierce County.

County contends are only “oversight” provisions, but the Court finds that these provisions.-- :
particularly when coupled with the other facts of control cxercised by the Coﬁnty found by the

Court — provide for control, not merely oversight, over the agencies and the plaintiffs.

agencies and the County defines each of them as an “agency” in the contract. The same contract is
used for each of the agencies. In these contracts, King County sets the maximum number of cases

an attorney may handle per year in each practice area each year. Kevin Dolan testified about how

these caseload limits directly affect his work.

to make sure they do not exceed the caseload limits and the County monitors agencies to assure
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their compliance with these limits. If a violation is found by the County, it may result in

corrective action.
allocated by the County to each agency that occurred earlier in the budget process.

to whom they are assigned. The agencies are required to submit monthly reports tracking the

percentage of cases in each area that the agency has recejved. .

staff and board members comply with the King County “Employee Code of Ethics™ ordinance,

KCC §3.04, and incorporates this requirement in its contracts with the agencies.

incorporated into the agency’s contracts and budgets. The staff work under the public defense
attorneys and the1r supervisors in defending the defendants assigneci by the County.

| 84.  The County maintains in its contracts and otherwise that the funds provided to the
public defense agencies are solely for the purpose 6f providing public defense services for the
County and cannot be used for any other purpose. (The Céunty relied on this provision in its

action against NDA.)

funding is built into the agency’s budget by the County and incorporated into the contract.
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80.  The County also states in the contract the percentage of cases and types of cases

81.  The agencies are required under the contract to keep track of the type of cases and

82.  The County requ'ués the public defense agencies and 2ll public defense éttofneys,

83.  The County also set appropriate staffing levels for support services. These are

85.  The County provides funding for the agencies to purchase or lease equipment. This
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87.  The County required the agencies to submit several fegulé.r reports: ?osiﬁon salary
reports listing the salary of each of the lawyers and staff, monthly expenditure fepoﬁs tracking the
line items in the County-approved budget for the agency; monthly closed case reports; attormey
case reassignment reports; reports about attorney evaluations; persistent offender reports;
additional credit reports; complex litigation plans and time sheets; extraordinary case credits, and
responses to clic;nt complaints, and any “additional sum:ﬁaries, reports or documents requesfed by
OPD.” These reporting requirements have been incorporated in the County contracts.

88.  The contracts cdntain a corrective action procedure which applies if the County
believes that the agency is not complying with the contract. Under this procedure, the County:.
notifies the agency of the nature of the County complaint in writing, the agency has three working

days to respond in writing with its corrective action plan to correct the deﬁci.ency specified by the

County within 10 days. The County then notifies the agency whether the proposed correction has

Hirrthe-sele-diseretion-of the-Countirbeen accepted. If the agency does not satisfy the County with

its corrective action, the County may terminate the contract, or continue to withhold payment.
jeg-if

90.  .The contract also authorizes the County to conduct audits of agencies’ internal
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93.  The County sets mandatory attorney qualifications for each practice area for ¢ach

22 . . . . .
attorney classification. These are stated in the contracts and are also stated in the public defense

2 attorney classifications that are incorporated into the Kenny scale.
24 94.. The County requires that the agencies conduct annual attorney and staff

2> || performance evaluations and this requirement is part of the contract. The County reviews and »
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tstandard-for-attorney-eveluations-by supervisors:-

21

approves the contents of the evaluation forms. The-Geunty-alse-establishes-the-method-ofthe

95.  The County promulgated & Standard for Client Complaints, formalizing the
County’s longstanding practice. This practice — now a standard — was incorporated into the

confracts. Under this practice when a client complained to OPD, OPD would contact the agency,

requiring the agency to respond to OPD in writing within 24 hours using an. OPD form. -ORD-has—

96.  The County has an “extraordinary. occurrence policy”. that the County incorporated
into the agency’s contracts. This policy requires the agency to report to OPD any time there is sn
allegation that an attorney or staff member has breached a professional &uty owed to a client under
“Constitutional Case Law” or “RPCs.” The extraordinary occurrence can lead to correcﬁ-ve action

by the County and ultimately to contract termination.

99.  Under the contract, the County exercises tight monetary control over death penalty,

murder, and other complex cases through its control over case credits and expert witness fees. 4n—
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100. King County exercises extensive control over its public defense agencies. It treats
them as if they are County agencies or subagencies and the County acts like an employer and
treats the plaintiffs as employees. The County is an employer of plaintiffs and plaintiffs are

County employees for the purpose of PERS. King County’s activities constitute control, not

oversight.
101.  Plaintiffs’ claim is for enrollment in PERS, a state pension system for public
employees authorized and defined in state statutes.

102.  Plaintiff Kevin Dolan works as a County public defense attomey with ACA. ACA
does not have a union, and ACA has never had an election to determine union representation.
105. SCRAP does not have a upion. At one time, there was an election to determine

representation, end union representation was rejected.

104.  TDA and NDA have unions that represent employees. TBA-andND#Ardenot

105. The NLRB held elections at some (but not all) public defense agencies, after unions
had filed petitions to certify unions and those public defense agencies had stipulated to elections.
The NLRB election certifications did not decide whether attorneys and staff at TDA and NDA
were public or private employees, nor whether TDA and NDA were public or private employeré.
The NLRB has not decided any jurisdictional issue or other issue relaﬁng to public defense
agencies in King County. _ |

106. Plaintiffs did not waive PERS benefits, nor are they estopped, by accepting
occasional and usually employee-funded forms of retirement benefits. There is no evidence in the
record of any knowing relinquishment by plaintiffs of a Imown right to PERS participation and no
cvidcnoé supporting estoppel. |

107. The Attorney General interpreted the PBRS statutes in AGO 1955-57, No. 267, and

found that the employees of a nonprofit corporation (Associated Students of the University of
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Washington) were eligible for PERS membership because the nonprofit corporation was an “arm
and agency” of the University of Washington, an eligible PERS employer. |

108. DRS’s administrative interpretation of the PERS statute is the same as the Attorney
General’s. In a December 1990 PERS eligibility decision, DRS interpreted the term “employer”
in PERS in the same manner as the Aftorney General did in AGO 1955-57, No. 267. DRS
adopted the Attorney General’s interpretation as its own, and found that the employees of a
nonprofit corporation, the Washington State Univérsity Bookstore, were correctly enrolled in

PERS because the nonprofit corporation was an “arm and agency” of Washington State

University, an eligible PERS employer.

CONCLUSIONS OF LAW

1. The Court incorporates as part of its conclusions of Jaw the Court’s February 9,
2009 written decision, which explains the legal basis for the Court’s trial decision.
) 2. King County is 2 PERS employer and has a duty to enroll its employees in PERS
and make PERS contributions to DRS.

3. The public defense agéncies are the functional-equivalcnts (alter eg-os) of King
County and each is an arm and agency of King County.

4. King County is an employer of the plaintiffs and the plaintiffs are County
employees for the purposes of PERS. |

s. King County’s affirmative defenses are rejected.

FINDINGS OF FACT & CONCLUSIONS OF LAW -25 BENDICH, STgBAUGH -!Lu STRONG, P.C.
: gl . tt st Law
\Dalan\?leadmgs\hndmgaConclmmnsz.doc 701 FIFTH :@EBIYIBUE, SHUITE e550

SEATTLE, WASHINGTON 38104
(206) 622-3536




JUN/02/2009/7UE 12:34 PM PC Superior Court

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

©28

FAX No. 253-798-2302

Presented by:

BENDICH, STOBAUGH & STRONG, P.C.

DAVID F. STOBAUGH, WSBA #6376
LYNN S. PRUNHUBER, WSBA #10704
STEPHEN K. STRONG, WSBA #6299
STEPHEN K. FESTOR, WSBA #23147
Attorneys for Plaintiffs

Approved as to Form; Copy Received:

DAVIS WRIGHT TREMAINE LLP

Michael Reiss, WSBA #10707
Amy H. Pannoni, WSBA #31824
Attorneys for Defendant King County

| FINDINGS OF FACT & CONCLUSIONS OF LAW - 26
\Dolan\Pleadings\FindingsConclusions3 doc

DATEDthis | dayof Q(MM_,gzoog.

Y/ A

F. 030

IOR COURT JUDGE

JQHN R. HICKMA
SC@ER N\

BENDICH, STOBAUGH & STRONG, PC

701 FIFTH AVENUE, SUITE 6560
SEATTLE, WASHINGTON €8104

Atornaye at Law

(206) 6223536




