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Honorable Sean P. O'Donnell 
Hearing Date: June 24, 2016 
Hearing Time: 10:00 a.m. 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

DOUGLAS L. MOORE, MARY CAMP, ) 
GAYLORD CASE, and a class of similarly ) NO. 06-2-21115-4 SEA 
situated individuals, ) 

) 
Plaintiffs, ) 

) 
v. ) 

) 
HEALTH CARE AUTHORITY and STATE ) 
OF WASHINGTON, ) 

) 
Defendants. ) 

) 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND 
ORDER APPROVING SETTLEMENT AGREEMENT 

David F. Stobaugh, WSBA #6376 
Stephen K. Festor, WSBA #23147 
Stephen K. Strong, WSBA #6299 
Alexander F. Strong, WSBA #49839 
BENDICH, STOBAUGH & STRONG, P.C. 
701 Fifth Ave., Suite 4850 
Seattle, WA 98104 
(206) 622-3536 

Attorneys for Plaintiffs 
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1 ISSUES PRESENTED 

2 This matter came before the Court on June 24, 2016 for final approval of the settlement. 

3 The Court has considered the Settlement Agreement, the record and prior proceedings in this 

4 case, and the materials submitted by the parties concerning the settlement. The Court makes 

5 the following findings of fact and conclusions of law and approves the settlement: 

6 FINDINGS OF FACT 

7 History of The Litigation 
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1. In June 2006, plaintiffs filed a class action against Defendants, claiming that 

they and a class of similarly situated state employees were wrongly omitted from employer

paid health insurance (Moore I). Plaintiffs claimed that state employees who "averaged" half

time or more work were eligible for health insurance, and state employees did not need to work 

half-time in each and every month to establish eligibility for health insurance. Defendants 

denied plaintiffs' claims. 

2. In June 2007, the Court certified the Moore 1 Class under CR 23(b)(1) and (2), 

including state employees denied health insurance under the non-permanent employee rule, 

WAC 182-12-115(2) (pre-2010), and the career seasonal rule, WAC 182-12-115(4) (pre-201O). 

3. In 2007-09, the Court entered liability rulings largely in favor of the Moore 1 

class and against the defendants. The Court ruled that defendants had failed to provide many 
' 0 

members of the Moore 1 class the health insurance they were due. 

4. In February 2008, after the Court's initial liability ruling, defendants 

20 commenced instructing State agencies that they needed to start "averaging" employees' work 

21 hours to determine whether employees were eligible for health insurance. 
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5. In 2009, the Washington Legislature amended the statutes governing health 

insurance for State employees to codify the Court's liability rulings in favor of the class, Laws 

of 2009, Ch. 537. The statutory amendments became effective on January 1,2010, and the 

amendments required that state agencies "average" employees' work hours to determine 

whether employees are eligible for health insurance. 
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1 6. In December 2011, the Court ruled the Moore 1 class would continue to be 

2 certified for purposes of relief. The Court changed the certification of the Moore 1 Class from 

3 CR 23(b)(1) and (b)(2) to CR 23(b)(3). 
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7. In 2012, Plaintiffs and Defendants filed cross-motions for summary judgment on 

how to calculate damages. In November 2012, the Court issued an order that largely agreed 

with the Plaintiffs' approach to calculating damages, but denied both Parties' motions due to 

unresolved issues of material fact. 

8. In February 2013, the Court issued an order severing and dismissing plaintiffs' 

contract claim, which plaintiffs had added to the action by amendment in November 201lo 

Plaintiff Douglas Moore then re-filed the contract claim in a separate action and venue was 

then changed to Thurston County, Moqre v. RCA, Thurston County, No. 13-2-02446-0 

("Moore 2"). Moore 2 covers the time period of June 2000 through May 2003. Moore 2 was 

stayed pending resolution of the claims of the Moore 1 Class in Moore 1. The claims in Moore 

2 are part of the settlement here. 

9. In March 2013, the Court of Appeals accepted discretionary review of the 

15 Court's November 2012 order denying defendants' motion on calculating damages. The 

16 Washington Supreme Court then granted plaintiffs' motion to transfer review of Defendants' 

17 appeal of the Court's ruling on damages. 
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10. In August 2014, the Supreme Court issued its decision in Moore v. RCA, 181 

Wn.2d 299 (2014). The Supreme Court affirmed the order denying Defendants' motion on 

damages and expressing support for Plaintiffs' motion on damages. 181 Wn.2d at 313. 

11. In December 2014, the Court ruled that part-time faculty at community and 

technical colleges from June 2006 forWard and part-time faculty at four-year higher education 

institutions from January 2010 forward were not part of the initial class. In response to the 

Court's ruling, Plaintiffs filed an Amended Complaint in Moore I to assert these claims on 

behalf of the part-time faculty. 
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1 12. In May 2015, the Court ruled that claims on behalf of state employees denied 

2 health insurance after December 2009 were not part of the action. The Court ruled that these 

3 employees were not within the initial class. 
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13. Trial in Moore 1 was Scheduled to commence in December 2015. Prior to trial, 

the parties entered into settlement discussions as directed by the Court and engaged John Aslin 

to act as a mediator. The parties had previously had unsuccessful settlement discussions and an 

unsuccessful prior mediation. The parties held a full-day mediation session in November 2015. 

At the mediation the parties agreed to general principles of a settlement, subject to signing a 

definitive agreement and obtaining the Court's approval and a legislative appropriation. The 

parties agreed in writing to the general principles in December 2015. 

14. The parties recognize that to continue litigating the claims that would be 

resolved under this Settlement Agreement would delay the resolution of those claims for a 

considerable time (likely some additional years, including possible appeals), would create 

additional burdens and costs for both parties, and would present uncertainties and risks for the 

parties as to the ultimate outcome. To avoid the uncertainty, risks, delays, burdens and costs of 
'''> 

further litigation, the parties agreed to the Settlement Agreement. 

Terms of the Settlement Agreement 

15. The State will pay $80 million to fund the settlement. The parties stipulate to a 

"settlement class" that will include for purposes of settlement not only those individuals with 

claims in Moore I, but also individuals with a contract claim in Moore 2 that is currently in 

Thurston County Superior Court and the claims by part-time faculty and other state employees 

into 2015. 

16. After deducting the costs of the claims administration, attorney fees and costs, 

and the class representation awards for the named plaintiffs, the $80 million settlement fund 

will be distributed to settlement class members on a pro rata basis based on the number of 

months the class members were allegedly eligible for, but did not receive health insurance. The 

funds will be distributed after a claim~>process to verify the identity of the class members 

entitled to a pro rata distribution. 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND 
ORDER APPROVING SETTLEMENT AGREEMENT - 3 
Moore\Pldgs\Final Approval Order l.doc 

BENDICH, STOBAUGH & STRONG, P.C. 
701 FIFTH AVENUE, SUITE 4850 
SEATTLE, WASHINGTON 98104 

(206) 622-3536 



1 17. The Settlement Agreement provides class members the opportunity to opt-out 

2 of the settlement. 
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18. The Settlement Agreement provides for a $35,000 payment to each class 

representative, Douglas Moore, Mary Camp, and Gaylord Case. This amount is consistent with 

and within the range in similar class action cases. The participation of the class representative 

here has included commencing the lawsuit, discovery matters (producing personal papers, 

testifying at depositions), preparation of declarations, and assisting class counsel throughout the 

lawsuit. 

19. The Settlement Agreement provides a common fund fee for class counsel based 

on the common fund percentage fee method in Bowles v. Dep't of Retirement Systems, 121 
" 

Wn.2d 52, 72 (1993). In Bowles, the Washington Supreme Court has affirmed the use of the 

"common fund" and "percentage of recovery" methods for awarding attorney fees in class 

actions regarding public employee benefits. Id. 

20. A fee of 20% to 30% of the common fund, including the value of future relief, is 

the percentage range for common fund fees set by the Washington Supreme Court. Bowles, 

121 Wn.2d at 72-73. In common fund cases, the "benchmark" award is 25% of the recovery 

obtained. Id. 

21. In this action, the common fund consists of both the cash payments to be 

18 received as part of this Settlement Agreement and the health benefits paid by defendants and 

19 received by class members as a result of the injunctive relief obtained in this action. 

20 

21 

22 

23 

24 

25 

26 

27 

22. Mter the liability ruling, in February, 2008, defendants commenced instructing 

State agencies that they needed to start "averaging" employees' work hours to determine 

whether the employees were eligible for health insurance. In 2009, the Washington Legislature 

amended the statutes governing health insurance for State employees to codify the liability 

rulings in favor of the class, Laws of 2009, Ch. 537. The statutory amendments became 

effective on January 1,2010, and the amendments require state agencies to "average" 

employees' work hours when determining the employees' eligibility for health insurance. 
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23. As a result of class counsel's efforts and the liability rulings and the injunctive 

relief that class counsel obtained, many settlement class members started receiving health 

insurance in 2008, and even more received health insurance starting in 2010 after the 

Legislature codified the Court's liability rulings. There are thus eight years in this litigation, 

2008 through 2015, in which settlement class members received health insurance in tens of 

thousands of months as a result of this litigation. A conservative estimate of the employer cost 

of the monetary payments received by those class members in the form of employer-paid 

premiums in health insurance from 2008 through 2015 is $50 million. They will also receive 

additional future benefits in the form of employer-paid premiums for health insurance. 

24. In accordance with Bowles, class counsel seek a common fund percentage fee in 

this case of about 18.5%, or $24 million, of the $80 million cash that is part of the settlement 

and the $50 million in already-paid e~ployer premiums ($130 million total recovery already 

obtained, not including the health insurance obtained by State employees in the future as a 

result of this litigation). 

25. The 18.5% fee is thus within the range of reasonableness set forth in Bowles, 

15 and such an award is consistent with fee awards in similar employee class actions. The 

16 attorney fee award here also includes all of class counsel's costs and expenses. The defendants 

17 take no position regarding class counsel's attorney fee award. Serres v. DRS, 163 Wn.App. 569 

18 (2011) (defendant has no standing to dispute fee award coming out of recovery). 

19 Preliminary Approval, Notice to the Class, and Class Member Comments 

20 

21 

22 

23 

24 

25 

26 

27 

26. An order preliminarily approving the settlement was entered by the Court on 

January 7, 2016. The Washington Legislature then passed its supplemental budget for the 

Fiscal Year 2016-17 to fund the settlement, and the Legislature required that the settlement 
'j 

receive the Court's final approval before July 1,2016 or all funding for the settlement would 

evaporate. 

27. The Court directed that notice of the proposed settlement and the settlement 

hearing be given to the class as provided in a April 21, 2016 order. 

28. The declaration submitted by Josh Lunde for Rust Consulting, Inc. ("Rust") 

establishes that Notices were timely mailed to 22,687 potential class members for whom 
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1 addresses were found. No addresses were found for 500 class members. The located class 

2 members represent approximately 98% of the overall potential class, which is a high success 

3 rate. 
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29. From the Notices mailed, 1,412 were returned as undeliverable. Class counsel 
" 

and Rust will take reasonable efforts to determine a mailing address for those class members 

who are eligible for monetary relief as part of the claim process, but for whom the Notice was 

returned as undeliverable and for those for whom no address was found at the time of the notice 

mailing. See infra 1"136 (claim process). 

30. The Notice also referred class members to class counsel's website where class 

counsel posted a set of Frequently Asked Questions (FAQs) for the settlement and class 

counsel's website also provided links to both the Notice and the Settlement Agreement. 

31. Prior to the Notice being sent, class counsel provided Rust a spreadsheet 

containing each individual class member's total months that are eligible for monetary relief as 

part of the pro rata distribution. Rust established a telephone number that class members could 

call to determine their total eligible months and have their questions about the settlement 

answered. Class counsel provided Rust's telephone number to class members as part of the 

F AQs on their website. Class counsel also received telephone calls and emails from class 

members in which they responded to class members' questions, including the number of 

eligible months the class members had for the purpose of the pro rata distribution of the 

settlement fund. 

Class counsel received less than a dozen opt outs. 32. 

33. No class member objected to the settlement or any provision in the agreement. 

Class members have voiced their support for the settlement, including inquiries concerning 

whether they are able to participate in the relief and what steps they possibly need to participate 

in the relief. 

34. In accordance with the settlement, class counsel utilized the State's consultant 

Celerity Consulting Group to analyze the State's payroll records to both identify potential class 

members and determine the months eligible for relief under the terms of the settlement. This 
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work involved analyzing 15 years of payroll data for agencies throughout the State. Celerity's 

work over a six month period (December 2015 to May 2016) totals $102,330. The parties 

agree that Celerity's fee is reasonable for the work performed and that this fee should be paid 

from the settlement fund as provided in the settlement. 

Procedures for Claim Process 

35. As part of distributing the settlement fund to the eligible class members, Rust 

will administer a claim process to verify the identity of the individuals who are eligible to 

receive a monetary payment from the settlement fund. As part of the claim process, class 
" 

counsel shall establish deadlines with Rust both for the submission of claims and payment of 

claims. The deadlines shall ensure eligible class members have reasonable time to submit 

claim forms and deposit their checks when the settlement fund is eventually distributed. Class 

counsel may modify and extend these deadlines with Rust if necessary in their efforts to have 

eligible class members submit claim forms and receive payments. 

36. Class counsel and Rust shall take reasonable efforts to locate the eligible class 

members who had undeliverable Notices as detailed in above in ~ 29 or for whom no address 

could be located, ~ 28. Class counsel will report to the Court regarding their efforts and the 

status of the claim process. 

CONCLUSIONS OF LAW 

1. The notice to the class of the settlement hearing satisfied due process and the 

19 requirements of CR 23( e). 
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2. 

3. 

The Settlement Agreement is fair and reasonable. 

The Settlement Agreement should be approved and each term therein should be 

a binding order of the Court. 

FINAL ORDER AND JUDGMENT 

Based on the foregoing Findings of Fact and Conclusions of Law, it is hereby 

ordered: 

1. The Settlement Agreement is approved. 

2. Each term in the Settlement Agreement is and shall be a binding order of the 
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1 Court. 
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3. Within ten business days of this Order and Judgment, the defendants shall 

transmit $80 million to the claims administrator, Rust Consulting, Inc. Upon receipt of the 

$80 million, Rust shall pay each of the representative plaintiffs his/her $35 thousand award, and 

pay class counsel their $24 million common fund fee. Rust shall also make payable to the 

Attorney General of Washington a check for the amount of $102,330.00 as reimbursement for 

the work Celerity performed in identifying class members and months eligible for relief under 

the terms of the settlement and the State's payroll records. The remainder shall be invested by 

Rust, Inc. in a secure interest-bearing account with the interest earned used to offset the costs of 

administration. 

4. The State, its agencies, subdivisions, and employees are relieved from any 

further obligation to hold documents that may have been responsive to discovery or otherwise 

may have been relevant to this litigation. 

4. This Court retains jurisdiction for further proceedings in this matter, including 

issuing any additional orders regarding the claim process, as provided in the Settlement 

Agreement and these Findings of Fact, Conclusions of Law and Order and Judgment. 

DATED this 2L.f~ day of , 2016. 

Superior Court Judge 
Presented by: 

BENDICH, STOBAUGH & STRONG, P.e. 
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APPROVED FOR ENTRY 

CALFO HARRIGAN LEYH & EAKES, LLP 

<2 Z_--"", 
Timothy G. Leyh, WSBA #14853 
Randall Thomsen, WSBA #25310 
Special Assistant Attorneys General for 
the Defendants Health Care Authority and 
State of Washington 

10 Robert Ferguson 
Attorney General 
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Eric A. Mentzer, WSBA 21243 
Senior Counsel 
Attorneys for the Defendants Health Care 
Authority and State of Washington 
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