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This matter came before the Court on May 14, 2004, for approval of the Settlement Agreement.  The parties entered into the Settlement Agreement on February 13, 2004.  An order preliminarily approving the settlement was entered on March 1, 2004.  The preliminary order directed that notice of the proposed settlement and the settlement hearing be given to the class.  

The declaration submitted by John Boesenberg on behalf of the State Board for Community and Technical Colleges shows that on or about March 30 and March 31, 2004, notices were mailed to over 7,000 past and present part-time community and technical college instructors.  The State Board and Class Counsel, Bendich, Stobaugh & Strong, P.C., also posted the notice and the Settlement Agreement on their websites.  The notice approved by the Court stated the procedure for objecting and submitting comments and the date and time of the settlement hearing.

The purpose of the comment period and settlement hearing is to assist the Court in determining whether the Settlement Agreement, taken as a whole, is fair and reasonable and thus whether the Court should approve or reject the Settlement Agreement.  The Court considered the comments submitted in writing and at the hearing, the prior proceedings in this case, including opinions by the Court of Appeals and the Supreme Court, and the materials submitted by the parties in support of the Settlement Agreement.  Accordingly, the Court makes the following Findings of Fact:

FINDINGS OF FACT

History of the Litigation
1. Plaintiffs Eva Mader and Theresa Knudsen are part-time community college instructors.  Plaintiffs worked half-time or more in their colleges’ instructional years, i.e., the Fall, Winter, and Spring Quarters, but they were denied State-paid health benefits in the summer months.  In December 1998, plaintiffs filed an administrative claim for State-paid health benefits in the summer months.  Defendant Health Care Authority (HCA) denied the claim in January 1999.  Defendant State Board for Community and Technical Colleges (State Board) intervened in the proceedings to represent the State’s community and technical colleges.  The HCA affirmed the denial of health benefits in September 1999.

2. Plaintiffs filed a petition for review of the HCA’s decision in October 1999.  Plaintiffs also filed a separate claim for damages in October 1999.  The parties agreed to stay plaintiffs’ claim for damages pending final resolution of the petition for review (the stay on the claim for damages expired on January 1, 2004).

3. Plaintiffs filed their petition for review and claim for damages on behalf of themselves and a class of similarly situated individuals.  Plaintiffs claimed that they are and were eligible for certain State-paid health benefits, but the State never provided the health benefits for which they were eligible.  The plaintiffs sought declaratory relief, injunctive relief, benefits, damages, and attorney fees.

4. In January 2000, the King County Superior Court (the “Superior Court”) certified the petition for review as a class action under Civil Rule 23(b)(1)(A) and (b)(2) and RCW 34.05.510(2).

5. In July 2000, the Superior Court issued a decision denying relief to the majority of the class, granting relief to the minority of class members who work in the summer, and reserving decision on another small number of class members.  The parties both sought review by the Court of Appeals.  

6. The Court of Appeals issued its decision in January 2002.  109 Wn.App. 904 (2002).  It affirmed the Superior Court’s decision denying relief to the majority of the class.  Id. at 926.  The Court of Appeals also vacated the Superior Court’s decision granting relief to the minority of class members who work in the summer and it vacated the portion of the order reserving decision on some other class members.  Id.  

7. The Supreme Court accepted review of the case.  146 Wn.2d 1021 (2002).  The Supreme Court issued its decision in June 2003, later correcting it twice. 149 Wn.2d 458, 70 P.3d 931 (2003) (as corrected on August 12 and September 3, 2003).

8. The Supreme Court reversed the Court of Appeals, the Superior Court, and the HCA.  The Supreme Court said that the “HCA must examine the actual work circumstances of a state employee, rather than the contracts or titles under which he or she is employed, to determine whether an employee” is eligible for state-paid health benefits.  70 P.3d at 940 (emphasis in original).  And “this is not what the HCA did with Mader’s and Knudsen’s claims.”  Id.  The Supreme Court “therefore remand[ed] to the HCA for a determination, consistent with [its] opinion, of Mader’s and Knudsen’s eligibility for health care coverage.”  Id.  

9. The Supreme Court also said that the “class definition is insufficient” and “unclear.”  Id. at 936.  The Supreme Court “remand[ed] this matter to the superior court to clarify its definition of the class.”  Id.

10. After the Supreme Court’s decision in June 2003, the parties stipulated that the State would provide State-paid health benefits to class members who worked half-time or more in each quarter of the 2002-03 instructional year at a single college district.  The affected class members were determined from the colleges’ payroll records.  The employer contributions for health benefits received by the affected class members in the summer of 2003 as a result of the parties’ stipulation were approximately $1.5 million.

11. The parties then agreed to stay the litigation and enter into settlement discussions.  The State had previously given plaintiffs a copy of a database containing, among other things, the percentage of full-time work of every part-time community college instructor in the State back to 1987.  The parties then conducted independent, but consistent, analyses of the data to estimate the risks and potential liabilities of further proceedings.  Under the Supreme Court decision, 70 P.3d at 940, eligibility for state-paid benefits is based on instructors’ “actual work circumstances,” which are determined here from the payroll records in the State Board’s database.

12. The parties recognize that to further continue the Mader litigation would delay its resolution for a considerable time (likely some additional years, including possible further appeals), would create additional burdens and costs for the parties, and would present uncertainties and risks for all parties as to the ultimate outcome.  To avoid the uncertainty, risks, delays, and burdens of further litigation, the parties agreed to the Settlement Agreement on February 13, 2004.

13. As part of the Settlement Agreement, the parties agreed, for settlement purposes only, to certify a class in the claim for damages and merge the claim for damages with the petition for review.  

14. On March 1, 2004, the Court entered an order clarifying the class in the petition for review, merging the petition for review and claim for damages for settlement purposes only, and provisionally certifying a settlement class in the merged action.  The Court also entered an order preliminarily approving the Settlement Agreement and notice of settlement.

Terms of the Settlement
15. Health Benefits in Future Summers.  The Agreement provides that instructors who work at least half-time in the instructional year at one or more college districts will continue to receive employer-paid health insurance in the summer months when they do not teach.  Agreement, ¶46.  Future health benefits are worth approximately $1.8 million in each summer.  Health benefits in future summers are a very important part of the Agreement, and the benefits provide valuable future relief to class members.  
16. The Agreement also provides that the HCA will undertake a good faith review of the health benefit eligibility of those instructors who average at least half-time work in the instructional year, but who do not work at least half-time in every quarter.  Agreement, ¶47.  These claims were added to the Agreement for settlement purposes only, and these class members have the right to bring future claims for health benefits if they are not satisfied with the HCA’s good faith review.  Id., ¶34.   Together with monetary relief these instructors will receive for the past three summers (id., ¶¶48(b) and 53), this is a reasonable way to settle the class members’ unresolved claims.
17. Distribution Formula for Past Summers.  The Agreement creates a $7.4 million Distribution Fund (less $34,000, the total of the two representative plaintiffs’ incentive awards) to be distributed to “Qualifying Class Members.”  Agreement, ¶45.  There are two groups of “Qualifying Class Members.”  Id., ¶48.  The first group includes instructors who work at least half-time in every quarter of the instructional year.  Id., ¶48(a).  The second group includes instructors who do not work at least half-time in each quarter of the instructional year, but who average at least half-time in the year.  Id., ¶48(b).

18. The monetary relief for the first group of instructors may extend back to the summer of 1993.  Agreement, ¶48(a).  In contrast, the monetary relief for the second group of instructors extends back three years from the settlement, i.e., the summer of 2001 (id. at 48(b)), because, among other reasons, the claims were added to the case for settlement purposes only, the applicable statute of limitations is not resolved, and the claims involve additional arguments and risks that are not associated with the first group’s claims.  A reasonable compromise of these claims is to thus provide relief for three years.  Class members who do teach at least 33⅓% FTE in the Fall Quarter, but who teach at least 50% FTE in the Winter and Spring Quarters, are not entitled to monetary relief under the Agreement.  Id., ¶48.  It is reasonable for the Settlement Agreement to not provide further relief because instructors with this type of work history are typically just starting their careers as teachers and they will receive benefits in subsequent summers if they continue to teach half-time or more in the following instructional years.

19. The formula for calculating the Qualifying Class Members’ relief in each summer is based on the instructors’ average number of months in the summer without health insurance multiplied by the composite employer premium cost, i.e., the State’s actual aggregate cost in each calendar year for health care benefits for covered employees plus the costs of administration.  Agreement, ¶49.  The use of the composite employer premium cost as a method to calculate lost health benefits is fair and reasonable.

20. Under the Agreement’s distribution formula, a class member is entitled to relief only when the class member worked at least half-time for the three quarters in the instructional year and is therefore a “Qualifying Class Member.”  But for the purpose of determining if and when the Qualifying Class Member is entitled to obtain monetary relief from the distribution fund, the class member is placed in the instructional-year group in which the class member last worked at least half-time in two quarters.  For example, the Qualifying Class Members who worked at least half-time in the Fall Quarter 2003 and Winter Quarter 2004 will obtain relief for all summers back that they meet the criteria for being Qualifying Class Members.  Id., ¶53(a).  The Qualifying Class Members who last worked half-time or more in two or more quarters in the 2002/2003 instructional year will then obtain relief under the same formula.   Id., ¶53(b).  This same formula will then be applied moving back in time until the distribution fund is depleted.  Id., ¶53(c).  This provision in the Distribution Formula is reasonable because there needed to be a clear definition as to what constituted the “last” period of work (since some people work only a few days per year).  

21. The Agreement ensures that all Qualifying Class Members from the 1998/1999 instructional year forward shall receive full relief for all the summers that they are Qualifying Class Members back to the summer of 1993 or, in the event full relief is not available, all Qualifying Class Members from the 1998/1999 instructional year forward shall receive pro rata relief for all the summers that they are Qualifying Class Members back to the summer of 1993.  Agreement, ¶53(f).   In the event that there is additional money in the fund after the Qualifying Class Members who last worked half-time or more in the 1998-1999 instructional year receive relief, the formula will be applied to the Qualifying Class Members who last worked at least half-time in at least two quarters in the 1997-1998 instructional year and so on, until the fund is depleted.  Id., ¶53(c).  

22. The parties recognize that Qualifying Class Members who last worked half-time in two or more quarters in years prior to the 1998-1999 instructional year will receive a pro rata award or no award at all because the distribution fund will become depleted at some point in time, but that is reasonable because the plaintiffs’ administrative claim was not filed until December 1998, the applicable statute of limitations is unresolved and may bar claims, and the agreement is a compromise.  

23. Representative Plaintiff Incentive Awards.  The Settlement Agreement provides a $17,000 incentive award to each representative plaintiff for their extra efforts and assistance in this case, including investigation of the claims, commencement of the lawsuit, participation in discovery matters, and assisting counsel.  In light of the overall settlement, the awards to the named plaintiffs are fair and reasonable.

24. Common Fund Class Counsel Award.  The Settlement Agreement provides class counsel a common fund fee based on the common fund percentage method in Bowles v. Dep’t of Retirement Systems, 121 Wn.2d 52, 72 (1993).  In Bowles the Court said that when class counsel’s efforts have created a “common fund,” counsel’s fee is a reasonable percentage of the fund because “the size of the recovery constitutes a suitable measure of the attorneys’ performance.”  Id. at 72.  Bowles said that common fund fees are usually in the range of 20-30%.  Id. at 72-73. 
25. The value conferred on the class members includes the $11 million cash settlement, $1.5 million in health benefit contributions in the summer of 2003, and health benefit contributions in future summers, valued at approximately $1.8 million each summer.  The Settlement Agreement provides a $3.6 million common fund fee for class counsel.  Agreement, ¶67.  Class counsel’s common fund fee thus equals 28.8% of the $12.5 million cash recovered in 2003 and in this settlement.  It is a significantly smaller percentage of the total value of relief when the value of future benefits is considered, as provided in Bowles, supra, 121 Wn.2d at 73-74 (common fund consisted of increase in value of future pension benefits).  When the next five years are considered (2004-08), the additional value here is $9 million (five years x $1.8 million per summer).  Thus, when these five years are considered, the percentage fee equals 16% of the common fund [$3.6 million fee divided by $21.5 million value of recovery].

26. The common fund fee award is within the range of reasonableness set forth in Bowles.  Class counsel’s fee here is also reasonable because class counsel’s efforts produced excellent results for the class, the fee percentage is within the market rate, class counsel worked on a contingent fee basis, and class counsel assumed substantial risk.  Indeed, if the Supreme Court had not accepted review of this action and reversed the Court of Appeals’ decision, class counsel could have received no fee after almost five years of representing the plaintiffs.  

27. The Court received only one objection to the settlement, and it concerns class counsel’s attorney fee.  Class member Steve VanWyk wrote that “[i]f more reasonable minds had prevailed . . . then the matter could have been resolved for less payment from the state and less attorney fees.”  If class counsel had settled this action prior to obtaining a favorable decision in the Washington Supreme Court, even if it were possible, the class certainly would have received far less relief than class counsel achieved here.  Mr. VanWyk states that Bowles, supra, should not apply here because, among other reasons, class counsel failed “to contact all class members (at least by letter) long prior to this time” and “the teachers should not pay excessive fees without effective representation.”  Contrary to Mr. VanWyk’s objection, class members here received not only “effective representation,” they received excellent representation by class counsel.  Were it not for this excellent representation, Mr. VanWyk and other class members would not be receiving money for past summers when they were without health insurance, they would not have received employer-paid health insurance last summer, and they would not be receiving employer-paid health insurance in future summers.  There is also no requirement that class counsel individually contact each class member early in this lawsuit.  Indeed, such a requirement would be unduly expensive, burdensome, and unnecessary.  Mr. VanWyk’s argument that Bowles, supra, should not “strictly apply here” is rejected.  Bowles is the controlling law regarding common fund attorney fee awards and class counsel’s fee under Bowles is reasonable.  Mr. VanWyk’s objection is overruled.  

Additional Factors Relating to the Reasonableness of the Settlement
28. The absence of many objections to a settlement can be considered as to its reasonableness.  Here, out of thousands of class members receiving notice, only one class member filed an objection.  Moreover, class members and organizations representing the class members overwhelmingly support the settlement as shown by their affirmative action.  For example, many class members contacted class counsel and the State wanting benefits from the settlement.  The Washington Education Association, the Washington Federation of Teachers, the Seattle Community Colleges Federation of Teachers, and the Whatcom Community College Faculty Union also all submitted letters to the Court supporting the Settlement Agreement in its entirety.  These organizations collectively represent thousands of faculty members at community and technical colleges throughout the state.  In contrast to these letters in support, there were no objections to the relief provided to the class members in the Settlement Agreement. (The single objection to the settlement concerned the attorney fee award.)  This overwhelming support for the Settlement Agreement is evidence of its reasonableness.

29. When this case settled, there were many liability and damages issues that were not resolved.  These issues include whether liability would be established for all of the class members’ claims, whether the claims would be limited in time due to defenses concerning the statute of limitations, and the proper measure of damages.  If the case were not settled, the risk to both parties in future proceedings was great.

30. Class counsel have handled other employment class action cases and are experienced litigators.  Class counsel recommends that the Court approve the Settlement Agreement.  

31. The settlement negotiations were at arms’ length.

32. The parties had adequate discovery and exchanged information, which enabled the parties to evaluate the nature of the claims, the nature of the class, and the extent of potential damages.

33. The compromises in this settlement were thoroughly evaluated by the parties.  The parties’ decision were reasoned and considered the overall benefit to the class as a whole.  

34. The State has complied with the orders requiring notice to the class of the proposed settlement and the procedure for objections.

35. The Settlement Agreement is fair, reasonable and equitable, and it should be approved.  The common fund fee specified in the Agreement is reasonable under the percentage approach adopted by the Supreme Court in Bowles, supra.

36. A few days before the fairness hearing Teresa Knudsen filed a declaration that “request[ed] that the Court see if there is a way to fund Dr. [Keith] Hoeller’s efforts” in this litigation.  According to Ms. Knudsen, Hoeller’s efforts in this case consisted of initiating contact with class counsel and referring the plaintiffs to class counsel.  Knudsen Dec., ¶¶7-11.  Ethical rules prohibit class counsel from paying any money to Keith Hoeller.  RPC 7.2(c) (a “lawyer shall not give anything of value to a person for recommending the lawyer’s services”) and RPC 5.4(a) (a “lawyer shall not share legal fees with a nonlawyer”).  A person who is not a lawyer and not a representative plaintiff is also not entitled to any compensation from a common fund for his or her personal services or private expenses relating to the litigation.  Trustees v. Greenough, 105 U.S. 527, 537-38 (1881).  Ms. Knudsen’s request is therefore denied.

Based on the above Findings of Fact, the Court makes the following Conclusions of Law:  

CONCLUSIONS OF LAW

1.
The notice to the class of the settlement hearing satisfied due process and the requirements of CR 23(e).


2.
The mailing of the notices to over 7,000 individuals satisfies due process and the requirements of CR 23(e) because a representative cross-section of the class received notice.


3.
The Settlement Agreement, taken as a whole, is fair and reasonable.


4.
The common fund fee of class counsel is reasonable and should be approved.  


5.
The Settlement Agreement should be approved.

ORDER
Based on the foregoing Findings of Fact and Conclusions of Law, it is hereby ordered:

1.
The Settlement Agreement is approved.

2.
Each term in the Settlement Agreement is and shall be binding.  


3.
These cases are dismissed with prejudice.

4.
This Court retains jurisdiction to enforce the Settlement Agreement and for any other proceedings provided in or permitted by the Settlement Agreement.

DATED:   May 14, 2004.


/s/ Steven Scott
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